6l 4 New York State

ASSEMBLY

: Sheldon Silver - Speaker

Thursday, March 6, 2003

New York State Consolidated Laws

Back | New York State Laws | Assembly Home

Public Health

ARTI CLE 13-F
REGULATI ON OF TOBACCO PRODUCTS AND HERBAL Cl GARETTES;
DI STRI BUTI ON TO M NORS
Section 1399-aa. Defi nitions.
1399- bh. Distribution of tobacco products or herbal ciga-
rettes without charge.

1399-cc. Sal e of tobacco products or herbal cigarettes, roll-
i ng papers or pipes to mnors prohibited.
1399- dd. Sal e of tobacco products or herbal cigarettes in

vendi ng nachi nes.
1399- ee. Hearings; penalties.
1399-ff. Enf or cenent .
1399- gg. Qut - of - package sal es prohibited.

1399- hh. Tobacco enforcenent.

1399-ii. Tobacco use prevention and control program
1399-jj. Eval uati on requirenents.

1399- kk. Annual tobacco enforcenent reporting.
1399-11. Unl awful shi pnment or transport of cigarettes.

1399-11*., Sale of bidis prohibited.

S 1399-aa. Definitions. As used in this article:

1. "Enforcenment officer" neans the enforcenent officer designated
pursuant to article thirteen-E of this chapter to enforce such article
and hol d hearings pursuant thereto.

2. "Food service establishnment" neans any indoor area open to the
public or portion thereof in which the business is the sale of food for
on-prem ses consunption and which has an indoor seating capacity of

greater than fifty persons including, but not linmted to restaurants,
cafeterias, coffee shops, diners, sandw ch shops or short order cafes.

3. "Person" neans a person, firm conpany, corporation, partnership
sole proprietor, limted partnership or association

4. "Private club” means an organization with no nore than an insignif-
icant portion of its nmenbership conprised of people under the age of
eighteen years that regularly receives dues and/or paynments fromits
nmenbers for the use of space, facilities and services.

5. "Tobacco products" neans one or nore cigarettes or cigars, bidis,
chew ng tobacco, powdered tobacco or any other tobacco products.

* 6. "Herbal cigarette" neans any product nmade prinmarily of an herb or
conbination of herbs, and intended to be snmoked in any of the nethods
t hat tobacco is snoked, including but not limted to, as a cigarette,
cigar or pipe filler.

* NB There are 2 sub 6°s

* 6. "Bidis" means a product containing tobacco that is wapped in
temburni | eaf (di ospyros nel anoxylon) or tendra |eaf (diospyros excul-
pra), or any other product offered to consunmers as "beedi es" or "bidis".

* NB There are 2 sub 6 s

S 1399-bb. Distribution of tobacco products or herbal cigarettes wth-
out charge. 1. No person engaged in the business of selling or otherw se
distributing tobacco products or herbal cigarettes for conmercia
pur poses, or any agent or enployee of such person, shall knowingly, in
furtherance of such business:

(a) distribute wthout charge any tobacco products or herbal ciga-
rettes to any individual, provided that the distribution of a package



contai ning tobacco products or herbal cigarettes in violation of this
subdi vi sion shall constitute a single violation without regard to the
nunber of itens in the package; or

(b) distribute coupons which are redeenable for tobacco products or
herbal cigarettes to any individual, provided that this subdivision
shall not apply to coupons contained in newspapers, magazi nes or other
types of publications, coupons obtained through the purchase of tobacco
products or herbal cigarettes or obtained at |ocations which sell tobac-
co products or herbal cigarettes provided that such distribution is
confined to a designated area or to coupons sent through the mail

2. The prohibitions contained in subdivision one of this section shal
not apply to the follow ng | ocations:

(a) private social functions as defined in section thirteen hundred
ni nety-nine-q of this chapter

(b) conventions and trade shows that conply with the provisions of
subdi vision three of section thirteen hundred ninety-nine-q of this
chapter; provided that the distribution is confined to designated areas
general |y accessible only to persons over the age of eighteen

(c) events sponsored by tobacco or herbal cigarette nanufacturers
provided that the distribution is confined to designated areas generally
accessible only to persons over the age of eighteen

(d) bars as defined in subdivision two of section thirteen hundred
ni nety-nine-n of this chapter

(e) tobacco businesses as defined in subdivision twelve of section
thirteen hundred ninety-nine-n of this chapter

(f) factories as defined in subdivision four of section thirteen
hundred ni nety-nine-n of this chapter and construction sites; provided
that the distribution is confined to designated areas generally accessi -
ble only to persons over the age of eighteen

3. No person shall distribute tobacco products or herbal cigarettes at
the locations set forth in paragraphs (b), (c) and (f) of subdivision
two of this section unless such person gives five days witten notice to
the enforcement officer.

4. The distribution of tobacco products or herbal cigarettes pursuant
to subdivision two of this section shall be made only to an individua
who denonstrates, through a driver s |icense or other photographic iden-
tification card i ssued by a government entity or educational institution
indicating that the individual is at |east eighteen years of age. Such
identification need not be required of any individual who reasonably
appears to be at |east twenty-five years of age; provided, however, that
such appearance shall not constitute a defense in any proceeding alleg-
ing the sale of a tobacco product or herbal cigarette to an individual

** S5 1399-cc. Sale of tobacco products, herbal cigarettes, rolling
papers or pipes to nminors prohibited. 1. As used in this section

(a) "A device capable of deciphering any electronically readable
format" or "device" shall nean any commerci al device or conbination of
devices used at a point of sale or entry that is capable of reading the
information encoded on the bar code or nmagnetic strip of a driver's
license or non-driver identification card issued by the state conm s-
sioner of notor vehicles;

(b) "Card holder" neans any person presenting a driver s |license or
non-driver identification card to a |icensee, or to the agent or enploy-
ee of such licensee under this chapter; and

(c) "Transaction scan" neans the process involving an autonmated bar
code reader by which a |I|icensee, or agent or enployee of a |licensee
under this chapter reviews a driver s license or non-driver identifica-
tion card presented as a precondition for the purchase of a tobacco
product or herbal cigarettes pursuant to subdivision three of this
section;

2. Any person operating a place of business wherein tobacco products
or herbal cigarettes are sold or offered for sale is prohibited from
selling such products, herbal cigarettes, rolling papers or pipes to
i ndi vidual s under ei ghteen years of age, and shall post in a conspi cuous
pl ace a sign upon which there shall be inprinted the following state-
nent, "SALE OF Cl GARETTES, Cl GARS, CHEW NG TOBACCO, POWERED TOBACCO, OR
OTHER TOBACCO PRODUCTS, HERBAL Cl GARETTES, ROLLI NG PAPERS OR PI PES, TO
PERSONS UNDER ElI GHTEEN YEARS OF AGE | S PROHI BI TED BY LAW ™" Such sign
shall be printed on a white card in red letters at |east one-half inch
i n hei aht
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3. Sale of tobacco products or herbal cigarettes in such places, other
than by a vending machine, shall be nmde only to an individual who
denonstrates, through a driver s |icense or other photographic identifi-
cation card issued by a government entity or educational institution
indicating that the individual is at |east eighteen years of age. Such
identification need not be required of any individual who reasonably
appears to be at |east twenty-five years of age, provided, however, that
such appearance shall not constitute a defense in any proceeding alleg-
ing the sale of a tobacco product or herbal cigarettes to an individua
under ei ghteen years of age.

4. (a) Any person operating a place of business wherein tobacco
products or herbal cigarettes are sold or offered for sale may performa
transaction scan as a precondition for such purchases.

(b) In any instance where the infornation deciphered by the trans-
action scan fails to match the information printed on the driver's
license or non-driver identification card, or if the transaction scan
indicates that the information is false or fraudulent, the attenpted
transaction shall be deni ed.

(c) In any proceeding pursuant to section thirteen hundred-ninety-
nine-ee of this article, it shall be an affirmati ve defense that such
person had produced a driver s |license or non-driver identification card
apparently issued by a governnental entity, successfully conpleted that
transacti on scan, and that the tobacco product or herbal cigarettes had
been sol d, delivered or given to such person in reasonable reliance upon
such identification and transaction scan. In evaluating the applicabil-
ity of such affirmative defense the comn ssioner shall take into consid-
eration any witten policy adopted and inplemented by the seller to
effectuate the provisions of this chapter. Use of a transaction scan
shal | not excuse any person operating a place of business wherein tobac-
co products or herbal cigarettes are sold, or the agent or enployee of
such person, from the exercise of reasonable diligence otherw se
required by this chapter. Notw thstandi ng the above provisions, any such
affirmati ve defense shall not be applicable in any civil or crimna
proceeding, or in any other forum

5. A Ilicensee or agent or enployee of such licensee shall only use a
devi ce capabl e of deci phering any electronically readable format, and
shall only wuse the information recorded and mai ntai ned through the use
of such devices, for the purposes contained in subdivision four of this
section. No licensee or agent or enployee of a |licensee shall resell or
di ssem nate the information recorded during such a scan to any third
person. Such prohibited resale or dissenination includes but is not
limted to any advertising, nmarketing or pronotional activities.
Notwi t hstanding the restrictions inposed by this subdivision, such
records may be rel eased pursuant to a court ordered subpoena or pursuant
to any other statute that specifically authorizes the release of such
i nfornmati on. Each violation of this subdivision shall be punishable by a
civil penalty of not nore than one thousand doll ars.

6. A Ilicensee or agent or enployee of such a licensee may el ectron-
ically or nechanically record and maintain only the information from a
transaction scan necessary to effectuate this section. Such infornmation
shall be Iimted to the following: (a) name, (b) date of birth, (c)
driver®s license or non-driver identification nunber, and (d) expiration
date. The comm ssioner and state comm ssioner of motor vehicles shal
jointly promul gate any regul ati ons necessary to govern the recordi ng and
mai nt enance of these records by a |I|icensee under this chapter. The
conmi ssioner and the state |liquor authority shall jointly promul gate any
regul ation necessary to ensure quality control in the use of the trans-
action scan devices under this chapter and article five of the alcoholic
beverage control | aw.

7. No person operating a place of business wherein tobacco products or
herbal cigarettes are sold or offered for sale shall sell, permt to be
sold, offer for sale or display for sale any tobacco product or herba
cigarettes in any nanner, unless such products and cigarettes are stored
for sale (a) behind a counter in an area accessible only to the person-
nel of such business, or (b) in a |ocked container; provided, however,
such restriction shall not apply to tobacco businesses, as defined in
subdivision thirteen of section thirteen hundred ninety-nine-n of this
chapter, and to places to which admi ssion is restricted to persons ei gh-
teen years of age or ol der.
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** S 1399-cc. Sale of tobacco products or herbal cigarettes, rolling
papers or pipes to mnors prohibited. 1. Any person operating a place
of busi ness wherein tobacco products or herbal cigarettes are sold or
offered for sale is prohibited fromselling such products, herbal ciga-
rettes, rolling papers or pipes to individuals under eighteen years of
age, and shall post in a conspicuous place a sign upon which there shal
be inmprinted the follow ng statenent, "SALE OF Cl GARETTES, Cl GARS, CHEW
ING TOBACCO, POWDERED TOBACCO, OR OTHER TOBACCO PRODUCTS, HERBAL Cl GA-
RETTES, ROLLI NG PAPERS OR PI PES, TO PERSONS UNDER ElI GHTEEN YEARS OF ACE
IS PROH BITED BY LAW" Such sign shall be printed on a white card in
red letters at |east one-half inch in height. Sale of tobacco products
or herbal cigarettes in such places, other than by a vendi ng machi ne,
shall be nade only to an individual who denonstrates, through (a) a
valid driver®s license or non-driver s identification card issued by the
conm ssioner of nmotor vehicles, the federal governnment, any United
States territory, conmonweal th or possession, the District of Col unbia,
a state government within the United States or a provincial government
of the dom nion of Canada, or (b) a valid passport issued by the United
States government or any other country, or (c) an identification card
i ssued by the armed forces of the United States, indicating that the
individual is at |east eighteen years of age. Such identification need
not be required of any individual who reasonably appears to be at | east
twenty-five vyears of age, provided, however, that such appearance shal
not constitute a defense in any proceeding alleging the sale of a tobac-
co product or herbal cigarettes to an individual under eighteen years of
age.

2. No person operating a place of business wherein tobacco products or
herbal cigarettes are sold or offered for sale shall sell, permt to be
sold, offer for sale or display for sale any tobacco product or herba
cigarettes in any manner, unless such products and cigarettes are stored
for sale (a) behind a counter in an area accessible only to the person-
nel of such business, or (b) in a |ocked container; provided, however,
such restriction shall not apply to tobacco businesses, as defined in
subdivision thirteen of section thirteen hundred ni nety-nine-n of this
chapter, and to places to which adm ssion is restricted to persons ei gh-
teen years of age or ol der.

** NB Effective January 1, 2004

S 1399-dd. Sale of tobacco products or herbal cigarettes in vending
machi nes. No person, firm partnership, conpany or corporation shal
operate a vending nmachine which dispenses tobacco products or herba
cigarettes unless such machine is located: (a) in a bar as defined in
subdivision two of section thirteen hundred ninety-nine-n of this chap-
ter, or the bar area of a food service establishment with a valid,
on-premses full liquor license; (b) in a private club; (c) in a tobacco
busi ness as defined in subdivision thirteen of section thirteen hundred
ninety-nine-n of this chapter; or (d) in a place of enpl oynent which has
an insignificant portion of its regular workforce conmprised of people
under the age of eighteen years and only in such locations that are not
accessible to the general public; provided, however, that in such
locations the vending machine is located in plain view and under the
di rect supervision and control of the person in charge of the |ocation
or his or her designated agent or enpl oyee.

S 1399-ee. Hearings; penalties. 1. Hearings with respect to violation
of this article shall be conducted in the sane nmanner as hearings
conducted under article thirteen-E of this chapter

2. If the enforcenent officer determines after a hearing that a
violation of this article has occurred, he or she shall inpose a civil
penalty of a mninmum of three hundred dollars, but not to exceed one
t housand dollars for a first violation, and a mininum of five hundred
dollars, but not to exceed one thousand five hundred dollars for each
subsequent violation, unless a different penalty is otherwi se provided
in this article. The enforcement officer shall advise the retail dealer
t hat upon the accurul ation of three or nobre points pursuant to this
section the department of taxation and finance shall suspend the deal -
er s registration. If the enforcenent officer determ nes after a hearing
that a retail dealer was selling tobacco products while their registra-
tion was suspended or permanently revoked pursuant to subdivision three



or four of this section, he or she shall 1npose a civil penalty of twen-—
ty-five hundred doll ars.

3. (a) Inposition of points. If the enforcement officer determ nes,
after a hearing, that the retail dealer violated subdivision one of
section thirteen hundred ninety-nine-cc of this article with respect to

a prohibited sale to a mnor, he or she shall, in addition to inposing
any other penalty required or pernmitted pursuant to this section, assign
two points to the retail dealer’s record where the individual who

committed the violation did not hold a certificate of conpletion froma
state certified tobacco sales training programand one point where the
retail dealer denbnstrates that the person who committed the violation
held a certificate of conpletion froma state certified tobacco sales
trai ni ng program

(b) Revocation. |If the enforcenent officer determ nes, after a hear-
ing, that a retail dealer has violated this article four tinmes within a
three year tine frame he or she shall, in addition to inposing any other

penalty required or permitted by this section, direct the comn ssioner
of taxation and finance to revoke the dealer’ s registration for one
year.

(c) Duration of points. Points assigned to a retail dealer’ s record
shal | be assessed for a period of thirty-six mnonths beginning on the
first day of the nonth follow ng the assignnent of points.

(d) Reinspection. Any retail dealer who is assigned points pursuant to
paragraph (a) of this subdivision shall be reinspected at |east two
times a year by the enforcenent officer wuntil points assessed are
removed fromthe retail dealer’ s record

(e) Suspension. |If the department determines that a retail deal er has
accumul ated three points or nore, the departnment shall direct the
conmi ssioner of taxation and finance to suspend such deal er s registra-
tion for six months. The three points serving as the basis for a suspen-
sion shall be erased upon the conpletion of the six nonth penalty.

(f) Surcharge. Afifty dollar surcharge to be assessed for every
violation wll be nade available to enforcenent officers and shall be
used solely for conpliance checks to be conducted to determine conpli-
ance with this section.

4. (a) If the enforcenent officer deternines, after a hearing, that a
retail dealer has violated this article while their registration was
suspended pursuant to subdivision three of this section, he or she
shall, in addition to inposing any other penalty required or permtted
by this section, direct the conm ssioner of taxation and finance to
permanent |y revoke the dealer’ s registration and not pernmit the dealer
to obtain a new registration.

(b) If the enforcement officer determines, after a hearing, that a
vendi ng nachi ne operator has violated this article three times within a
two vyear period, or four or nore times cumulatively he or she shall, in
addition to inposing any other penalty required or permtted by this
section, direct the conm ssioner of taxation and finance to suspend the
vendor 's registration for one year and not permt the vendor to obtain a
new regi stration for such peri od.

5. The departnent shall publish a notification of the nanme and address
of any retailer violating the provisions of this section and indicate
the nunber of tinmes the dealer has violated the provisions of this
section. The notification shall be published in a newspaper of genera
circulation in the locality in which the retailer is |ocated.

6. (a) In any proceedi ng pursuant to subdivision three of this section
to assign points to a retail dealer s record, the retail dealer shall be
assigned one point instead of two points where the retail deal er denon-
strates that the person who conmitted the violation of section thirteen
hundred ninety-nine-cc of this article held a valid certificate of
conpletion froma state certified tobacco sales training program

(b) A state certified tobacco sales training program shall include
instruction in the follow ng el enents:

(1) the health effects of tobacco use, especially at a young age;

(2) the legal purchase age and the additional requirenments of section
thirteen hundred ni nety-nine-cc of this article;

(3) legal forns of identification and the key features thereof;

(4) reliance upon legal forns of identification and the right to
refuse sal es when acting in good faith;

(5) means of identifying fraudulent identification of attenpted under-
age purchasers;



(6) techniques used to refuse a sale;

(7) the penalties arising out of unlawful sales to underage individ-
ual s; and

(8) the significant disciplinary action or |oss of enploynent that may
be i mposed by the retail dealer for a violation of the law or a devi-
ation from the policies of the retail dealer in respect to conpliance
wi th such | aw.

(c) A tobacco sales training programmay be given and adm ni stered by
a retail dealer duly registered under section four hundred eighty-a of
the tax | aw which operates five or nore registered | ocations, by a trade
associ ati on whose nmenbers are registered as retail dealers, by nationa
and regional franchisors who have granted at |least five franchises in
the state to persons who are registered as such retail dealers by a
cooperative corporation with five or nore nenbers who are registered as
retail dealers and are operating in this state, and by a wholesaler
supplying fifty or nore retail dealers. A person or entity adm nistering
such training programshall issue certificates of conpletion to persons
successfully conpleting such a training program Such certificates shal
be prima facie evidence of the conpletion of such a training program by
t he person namned therein.

(d) A certificate of conpletion may be issued for a period of three
years, however such certificate shall be invalidated by a change in
enpl oyrent .

(e) Entities authorized pursuant to paragraph (c) of this subdivision
to give and adninister a tobacco sales training program nay subnit a
proposed curriculum a facsimle of any training aids and materials, and
alist of training locations to the departnment for review Training aids
may include the use of video, conputer based instruction, printed nate-
rials and other formats deened acceptable to the departnent. The depart -
nment shall certify programs which provide instruction in the elenents
set forth in paragraph (b) of this subdivision in a clear and meaningfu
fashion. Prograns approved by the departnment shall be certified for a
period of three years at which tine an entity may reapply for certif-
ication. A non-refundable fee in the amount of three hundred dollars
shall be paid to the departnent with each application

S 1399-ff. Enforcenent. 1. Wwere a civil penalty for a particular
i nci dent has not been inposed or an enforcement action regarding an
al l eged violation for a particular incident is not pending under section
thirteen hundred ninety-nine-ee of this article, a parent or guardi an of
a mnor to whom tobacco products or herbal cigarettes are sold or
distributed in violation of this article nay submit a conplaint to an
enforcenent officer setting forth the nane and address of the alleged
violator, the date of the alleged violation, the nane and address of the
conpl ai nant and the ninor, and a brief statement describing the alleged
violation. The enforcenment officer shall notify the alleged violator by
certified or registered mail, return receipt requested, that a conpl ai nt
has been submitted, and shall set a date, at least fifteen days after
the mailing of such notice, for a hearing on the conplaint. Such notice
shall contain the information submtted by the conpl ai nant.

2. Wth respect to any penalty inmposed with respect to a conplaint
under this section, an enforcenent officer other than the departnment
shall use fifty percent of such penalty collected for educationa
efforts administered by the board or a local school district for the
pur poses of preventing adol escent tobacco use.

3. The enforcenent officer shall pronptly notify the conm ssioner of
taxation and finance and the director of the division of the lottery of
any determ nation, made after a hearing, that a violation of this arti-
cle has occurred together wth a direction to such comm ssioner and
director with respect to any action to be taken concerning registration
under section four hundred eighty-a of the tax |aw and |i censing under
section sixteen hundred seven of the tax |aw

S 1399-gg. Qut-of-package sales prohibited. Al tobacco cigarettes
sold or offered for sale by a retail dealer shall be sold or offered for
sale in the package, box, carton or other container provided by the
manuf acturer, inporter, or packager which bears all health warnings
requi red by applicable I aw.

S 12909-hh Tnhagfen eqf or cenent The comm s<i nner <hall devel on nl an
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and i mpl enent a conprehensive programto reduce the prevalence of tobac-
co use, particularly anong persons |ess than eighteen years of age. This
program shal |l include, but not be linted to, support for enforcenent of
article thirteen-F of this chapter

1. An enforcenment officer, as defined in section thirteen hundred
ninety-nine-t of this chapter, may annually, on such dates as shall be
fixed by the conm ssioner, subnit an application for such nonies as are
made avail able for such purpose. Such application shall be in such form

as prescribed by the comm ssioner and shall include, but not be linmted
to, plans regardi ng random spot checks, including the nunber and types
of conpliance checks that wll be conducted, and other activities to
determine conpliance with this article. Each such plan shall include an

agreement to report to the comm ssioner: the nanes and addresses of
tobacco retailers and vendors determned to be unlicensed, if any; the
nunber of conplaints filed against |licensed tobacco retail outlets; and
the names of tobacco retailers and vendors who have paid fines, or have
been ot herw se penalized, due to enforcenent actions.

2.  The comm ssioner shall distribute such nonies as are nmade avail -
abl e for such purpose to enforcement officers and, in so doing, consider
t he nunber of retail locations registered to sell tobacco products with-
in the jurisdiction of the enforcenent officer and the | evel of proposed
activities.

3. Mnies nade available to enforcement officers pursuant to this
section shall only be used for Iocal tobacco enforcenent activities
approved by the comm ssi oner.

S 1399-ii. Tobacco use prevention and control program 1. To inprove
the health, quality of life, and econonmic well-being of all New York
state citizens, there is hereby established within the departnent a
conpr ehensi ve statew de tobacco use prevention and control program

2. The departnent shall support tobacco use prevention and control
activities including, but not limted to:

(a) Community prograns to prevent and reduce tobacco use through | oca
i nvol venent and part nershi ps;

(b) School -based prograns to prevent and reduce tobacco use;

(c) Marketing and advertising to discourage tobacco use;

(d) Tobacco cessation prograns for youth and adults;

(e) Special projects to reduce the disparities in snoking preval ence
anong vari ous popul ati ons;

(f) Restriction of youth access to tobacco products;

(g) Surveillance of snoking rates; and

(h) Any other activities determ ned by the conmi ssioner to be neces-
sary to inplenment the provisions of this section.

Such programnms shall be selected by the comm ssioner through an appli -
cation process which takes into account whether a programutilizes neth-
ods recogni zed as effective in reducing snoking and tobacco use. Eigi-
ble applicants may include, but not be limted to, a health care
provider, schools, a college or wuniversity, a local public health
department, a public health organization, a health care provider organ-
i zation, association or society, or a professional education organiza-
tion.

3. (a) There shall be established a tobacco use prevention and control
advi sory board to advi se the comm ssioner on tobacco use prevention and

control issues, including nethods to prevent and reduce tobacco use in
the state.
(b) The board shall ~consist of seventeen nenbers who shall be

appoi nted as follows: nine menbers by the governor; three nmenbers by the
speaker of the assenbly; three nenbers by the tenporary president of the
senate and one nenber each by the minority |eader of the senate and
mnority | eader of the assenbly. Any vacancy or subsequent appoi ntnment
shall be filled in the same manner and by the same appointing authority
as the original appointnment. The chairperson of the board shall be
desi gnated by the governor from anong the nenbers of the board.

(c) The nenbers shall serve for ternms of two years conmencing on the
ef fective date of this section. Menbers of the board shall receive no
conpensation but shall be reinbursed for reasonable travel and other
expenses incurred in the performance of their duties hereunder.

(d) The board shall neet as often as it deems necessary, but no |ess
than four tines a year. No nominee to the board shall have any past or

At v A AFE Ll At A ni by F A b AlAaAaA~aA~ b nmAiiAR vvr A A b aAL AR Amnt v AA



culrernnt arrtirrrdlliull w LI LIIE LubdllU | 11uust | y ui dallty 11uustliy, CuUIlIL | at-—
tor, agent, or organization that engages in the manufacturing, narket-

ing, distributing, or sale of tobacco products. The board shall be
appointed in full wthin ninety days of the effective date of this
section.

(e) The departnent shall prepare and subnit to the board a spending
plan for the tobacco use prevention and control program authorized
pursuant to the provisions of subdivision one of this section no later
than thirty days after the subm ssion of the budget to the |egislature.

S 1399-jj. Evaluation requirenments. 1. The conmi ssioner shall evaluate
the effectiveness of the efforts by state and |ocal governnents to
reduce the use of tobacco products anbng m nors and adults. The princi-
pal neasurenents of effectiveness shall include negative attitudes
toward tobacco use and reducti on of tobacco use anong the general popu-
[ ati on, and given target popul ations.

2. The conm ssioner shall ensure that, to the extent practicable, the
nost current research findings regardi ng nmechanisns to reduce and change
attitudes toward tobacco use are used in tobacco education prograns
adm ni stered by the departmnent.

3. To dimnish tobacco use anbng mnors and adults, the conm ssioner
shall ensure that, to the extent practicable, the followi ng is achieved:

The departnent shall conduct an independent evaluation of the state-
wi de tobacco use prevention and control program under section thirteen
hundred ninety-nine-ii of this article. The purpose of this evaluation
is to direct the nost efficient allocation of state resources devoted to
t obacco education and cessation to acconplish the naxi num preventi on and
reduction of tobacco use anong minors and adults. Such eval uati on shal
be provided to the governor, the majority | eader of the senate and the
speaker of the assenbly on or before Septenber first, two thousand one,
and annually on or before such date thereafter. The conprehensive eval u-
ation design shall be guided by the foll ow ng:

(a) sound evaluation principles including, to the extent feasible,
el ements of controlled experinental nethods;

(b) an evaluation of the conparative effectiveness of individua
program desi gns which shall be used in funding decisions and program
nodi fi cati ons; and

(c) an evaluation of other programs identified by state agenci es,
| ocal |ead agencies, and federal agencies.

S 1399- kk. Annual tobacco enforcenment reporting. The conmi ssioner
shall subnit to the governor and the legislature an interim tobacco
control report and annual tobacco control reports which shall describe
the extent of the use of tobacco products by minors in the state and
docunent the progress state and | ocal governments have made in reduci ng
such use anong m nors.

1. The interimtobacco control report. The conm ssioner shall submt
to the governor and the |legislature an interimtobacco control report on
or before Septenber first, nineteen hundred ninety-eight. Such interim
report shall, to the extent practicable, include the follow ng infornma-
tion on a county by county basis:

(a) number of licensed and registered tobacco retailers and vendors;

(b) the names and addresses of retailers and vendors who have paid
fines, or have been otherw se penalized, due to enforcenment actions;

(c) the nunber of conplaints filed against Iicensed and registered
t obacco retailers;

(d) the nunber of fires caused or believed to be caused by tobacco
products and deaths and injuries resulting therefrom

(e) the nunber and type of conpliance checks conducted; and

(f) such other information as the conm ssioner deens appropriate.

2. The conmm ssioner shall submt to the governor and the |egislature
an annual tobacco control report which shall describe the extent of the
use of tobacco products by minors in the state and docunent the progress
state and | ocal governnents have made in reduci ng such use anong m nors.
The annual report shall be submtted to the governor and the |egislature
on or before March thirty-first of each year beginning on March thirty-
first, nineteen hundred ninety-nine. The annual report shall, to the
extent practicable, include the following information on a county by
county basis:

(a) nunber of licensed and regi stered tobacco retail ers and vendors;



“(b) ""the nanes and addresses of retailers and vendors who have paid
fines, or have been otherw se penalized, due to enforcenment actions;

(c) the nunber of conplaints filed against I|icensed and registered
t obacco retailers;

(d) the nunber of fires caused or believed to be caused by tobacco
products and deaths and injuries resulting therefrom

(e) the nunber and type of conpliance checks conduct ed;

(f) a survey of attitudes and behaviors regarding tobacco use anopng
mnors. The initial such survey shall be deenmed to constitute the base-
line survey;

(g) the nunber of tobacco users and estimated trends in tobacco use
anong m nors;

(h) annual tobacco sal es;

(i) tax revenue collected fromthe sale of tobacco products;

(j) the nunber of |icensed tobacco retail outlets;

(k) the nunber of cigarette vendi ng nachi nes;

(1) the nunber and type of conpliance checks;

(m the nanes of entities that have paid fines due to enforcenent
actions; and

(n) the nunber of conplaints filed against |icensed tobacco retai

outlets.

The annual tobacco control report shall, to the extent practicable,
include the following information: (a) tobacco control efforts sponsored
by state government agencies including noney spent to educate nminors on
t he hazards of tobacco use;

(b) recommendations for inproving tobacco control efforts in the
state; and

(c) such other information as the comm ssi oner deens appropriate.

S 1399-11. Unlawful shipment or transport of cigarettes. 1. It shal
be unlawful for any person engaged in the business of selling cigarettes
to ship or cause to be shipped any cigarettes to any person in this
state who is not: (a) a person licensed as a cigarette tax agent or
whol esal e deal er under article twenty of the tax law or registered
retail deal er under section four hundred eighty-a of the tax law, (b) an
export warehouse proprietor pursuant to chapter 52 of the interna
revenue code or an operator of a customs bonded warehouse pursuant to
section 1311 or 1555 of title 19 of the United States Code; or (c) a
person who is an officer, enployee or agent of the United States govern-
nment, this state or a departnent, agency, instrunmentality or politica
subdivision of the United States or this state, when such person is
acting in accordance with his or her official duties. For purposes of
this subdivision, a personis a licensed or registered agent or dealer
descri bed in paragraph (a) of this subdivision if his or her nane
appears on a list of licensed or registered agents or deal ers published
by the departnent of taxation and finance, or if such person is |licensed
or registered as an agent or deal er under article twenty of the tax |aw

2. It shall be unlawful for any common or contract carrier to know ng-
Iy transport cigarettes to any person in this state reasonably believed
by such <carrier to be other than a person described in paragraph (a),
(b) or (c) of subdivision one of this section. For purposes of the
preceding sentence, if <cigarettes are transported to a home or resi-
dence, it shall be presumed that the common or contract carrier knew
t hat such person was not a person described in paragraph (a), (b) or (c)
of subdivision one of this section. It shall be unlawful for any other
person to knowi ngly transport cigarettes to any person in this state
other than to a person described in paragraph (a), (b) or (c) of subdi-
vision one of this section. Nothing in this subdivision shall be
construed to prohibit a person other than a comobn or contract carrier
fromtransporting not nore than eight hundred cigarettes at any one tine
to any person in this state

3. Wien a person engaged in the business of selling cigarettes ships
or causes to be shipped any cigarettes to any person in this state,
other than in the cigarette nanufacturer’s original container or wap-
pi ng, the container or wapping nmust be plainly and visibly marked with
the word "cigarettes”.

4. \Whenever a police officer designated in section 1.20 of the crim-
nal procedure |aw or a peace officer designated in subdivision four of
section 2.10 of such law, acting pursuant to his or her special duties,
shal | di scover any_ cigarettes which have been or which are being shi pped



or transported in violation of this section, such person is hereby
enpower ed and authorized to seize and take possession of such ciga-

rettes, and such cigarettes shall be subject to a forfeiture action
pursuant to the procedures provided for in article thirteen-A of the
civil practice law and rules, as if such article specifically provided

for forfeiture of cigarettes seized pursuant to this section as a pre-
conviction forfeiture crine.

5. Any person who violates the provisions of subdivision one or two of
this section shall be guilty of a class A mi sdeneanor and for a second
or subsequent violation shall be guilty of a class E felony. In addition
to the crimnal penalty, the conm ssioner may inpose a civil fine not to
exceed five thousand dollars for each such violation on any person who
violates subdivision one or two of this section. The conm ssioner nay
impose a civil fine not to exceed five thousand dollars for each
violation of subdivision three of this section on any person engaged in
t he business of selling cigarettes who ships or causes to be shipped any
such cigarettes to any person in this state.

S 1399-11. Sale of bidis prohibited. 1. No person shall know ngly sel
or provide bidis to any other person. Notwithstanding that bidis is a
t obacco product, no other provision of Ilaw authorizing the sale of
tobacco products, other than subdivision two of this section, shal
aut horize the sale of bidis. Any person who violates the provisions of
this subdivision shall be subject to a civil fine of not nore than five
hundred dol | ars.

2. (a) The provisions of subdivision one of this section shall not
apply to a tobacco business, as defined in section thirteen hundred
ni nety-nine-n of this chapter

(b) Any person operating a tobacco business wherein bidis is sold or
offered for sale is prohibited fromselling such bidis to individuals
under ei ghteen years of age, and shall post in a conspicuous place a
sign upon which there shall be inmprinted the follow ng statenent, "SALE
OF BIDIS TO PERSONS UNDER EI GHTEEN YEARS OF ACGE | S PRCHI BITED BY LAW"
Such sign shall be printed on a white card in red letters at |east one-
hal f inch in height.
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